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May 29, 2017  Via email  Email:  swainsonshawk@sbcglobal.net 
 
Mayor Darrell Steinberg, 
Vice Mayor Rick Jennings 
Councilmembers Ashby, Carr, Guerra, Hansen, Harris, Schenirer, Warren  
City Manager Chan, 
City Hall, 915 I Street 
Sacramento, CA 95814 
   
Comments of the Friends of the Swainson’s Hawk, Environmental Council of 
Sacramento/Habitat 2020 and Sierra Club Sacramento on the proposed Greenbriar  
Addendum,  Conditions of Approval, and new land use entitlements;  
hearing May 30, 2017 
 
Dear Mayor Steinberg, Councilmembers, and City Manager Chan, 
 
Following are the comments of Friends of the Swainson’s Hawk, Sierra Club 
Sacramento, and Environmental Council of Sacramento/Habitat 2020 on the proposed 
Greenbriar Addendum and additional Greenbriar land use entitlements.   We incorporate 
by reference our previous comment letter to the Planning Commission, April 26, 2017, 
and emails submitted to the City, and object to portions of the Addendum. 
 
The Natomas Basin Conservancy should remain as the designated Plan Operator 
per existing Mitigation Measure 6.12-1.b.2.a, adopted as a Condition of Approval by 
City Council Resolution 2008-053 on 1/29/2008  (ATTACHED) 
 
The original Greenbriar EIR mitigation measures adopted by the City Council for Giant 
Garter Snake (“GGS”) and Swainson’s Hawk (“SWH”) in 2008 required the Applicant to 
dedicate off-site habitat land to The Natomas Basin Conservancy (“NBC”), designated by 
the 2003 NBHCP (p. I-11) as the Plan Operator for the NBHCP. (Greenbriar Mitigation 
Measure 6.12-1.b.2.a and Mitigation Measure 6.12-2.a pages 57 and 62, City Council 
Resolution 2008-053, January 29, 2008).  After acquisition of the Greenbriar mitigation 
land, the “TNBC would choose appropriate land within its land pool for creating the 
project’s required acreage of managed marsh and upland habitat,” (original Mitigation 
Measure 6.12-2.b.2.a) and would manage those lands in accordance with the Basin-wide 
conservation strategy of the 2003 NBHCP.   
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The NBC Board members are appointed by the City Council and Sutter County Board of 
Supervisors, who also consider and set the mitigation fees charged to developers for 
TNBC Operations, Maintenance, and Endowment.  
 
The proposed new Conservation Strategy and Addendum replace those measures with 
new downgraded measures that very substantially increase the likelihood of failure of 
mitigation. 
 
The new proposed Mitigation Measures 6.12-1a, and 6.12-2, and the proposed 
Conservation Strategy, state that the Greenbriar Applicant, a developer LLC, shall 
implement the Greenbriar Conservation Strategy, instead of the NBC, by dedicating 
conservation easements on lands owned or controlled by the Applicant developer, and 
that an unidentified Land Manager or third party Plan Operator, designated by the 
developer and approved by USFWS and CDFW, shall be appointed.   
 
We understand that the Applicant’s reluctance to use the NBC relates to the amount of 
the one-time mitigation fee charged to a Natomas developer for operations, maintenance, 
monitoring, administrative, restoration, enhancement, and endowment.  The mitigation 
fee is not arbitrarily set.  To the contrary, the NBC annually engages Economic and 
Planning Systems, Inc (“EPS”), a highly respected and experienced economic consulting 
firm, to review actual and projected costs and prepare a detailed Financial Model to 
recommend a one-time developer mitigation fee adequate to cover these costs in 
perpetuity.  The EPS recommendation and Financial Model are brought to the NBC 
Board at an open meeting and then to the Sacramento City Council and Sutter County 
Board of Supervisors for consideration and approval (or disapproval) at a public hearing 
at which other parties may appear and object.   Current and past annual Financial Models 
are posted on the NBC website.   
 
The NBHCP Fee Plan Update for 2017, dated November 30, 2017, is 94 pages of detail 
and is posted on the NBC website, along with prior years annual updates.   
 
Removing the NBC as Plan Operator would be a very significant downgrade from the 
mitigation measures adopted in the FEIR and Conditions of Project Approval in 2008. 
The NBHCP was conceived as a regional multispecies HCP and encompasses the entire 
Natomas Basin (p. I-1, NBHCP) of 53,537 acres, including Greenbriar.  Its purpose is to 
promote biological conservation and “mitigate the expected loss of habitat values and 
incidental take of Covered Species that could result from urban development, operation 
and maintenance of irrigation and drainage systems . . .” The NBC is charged with 
evaluating and approving mitigation lands and then managing them according to the 
guidelines in the NBHCP. The NBC is charged with Adaptive Management Strategies to 
adjust conservation to changing conditions. The NBHCP provided for additional 
development (outside the permit area) to occur through the amendment of the NBHCP, 
not through a separately operated conservation program. (See Section 3.1.1(a) of the 
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2003 Natomas Basin Habitat Conservation Plan Implementing Agreement, described 
below.) 
 
If approved, the new proposed separate Greenbriar Conservation Strategy program will 
not be integrated into the operations of the NBC. Mitigation lands will not be reviewed or 
approved by the NBC Technical Advisory Committee and its Board.  The NBC will not 
orchestrate all the upland and wetland habitats as envisioned by the NBHCP. The NBC’s 
20-year experience planning and managing the habitat (including managed marsh) for 
impacts of development in the Basin will not be employed. Duplicative, uncoordinated 
and potentially inconsistent biological monitoring would be done, and require the 
regulatory agencies and the public to expend more effort to review and analyze results. 
The Land Manager (third party Conservation Operator) is not yet identified but will very 
likely be cheaper than the TNBC, introducing competitive disadvantage into the Basin.   
The Land Manager (Conservation Operator) may change over time, creating added 
burden on USFWS and CDFW to review and approve the new Manager (Conservation 
Operator).   Enforcement remedies for noncompliance with the terms of the Greenbriar 
Conservation Strategy would be more difficult. 
 
Many challenging conditions exist in the Basin, including proximity to urban 
development, the presence and operations of the Sacramento International Airport and 
implementation of its Wildlife Hazard Management Plan (intended to discourage and 
remove wildlife from the airport), unique and challenging soil and hydrological 
conditions, and the specialized needs of the Giant Garter Snake.  The tension and 
conflicts between airport operations and habitat conservation will only be exacerbated by 
the establishment of another Plan Operator into the Basin.  Other agencies with which 
NBC coordinates include RD 1000 (canal operations and maintenance), Natomas Mutual 
Water Company, Sacramento Area Flood Control Agency, and the wildlife agencies. 
Adding another conservation manager to the Basin complicates and unnecessary disrupts 
the relationships built to benefit conservation of the species.  
 
This change reduces the effectiveness of the mitigation program for the Basin and 
introduces a variance from the NBHCP that has potentially significant cumulative 
impacts as more land developers seek to develop in the Basin.  A proliferation of 
conservation strategies and land managers in the Basin will not promote biological 
conservation and will undermine the performance of the Natomas Basin Conservancy.  
This is not consistent with the City’s commitments to the 2003 Natomas Basin Habitat 
Conservation Plan.  
 
Fee title of mitigation land should be transferred to the Plan Operator, instead of 
employing conservation easements 
 
Fee title held by the Plan Operator would allow the Plan Operator more flexibility to 
manage the properties for the benefit of the covered species, avoid the possibility of 
future disagreements between the Plan Operator and a separate landowner and/or farmer 
lease, relieve the Applicant of the expense and potential liability of being a landowner, 
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and avoid potential issues that could arise when the Applicant, (a developer limited 
partnership), sells the mitigation properties (subject to conservation easements) after 
project completion. 
 
The Addendum and Conditions of Approval should include requirements for 
sequencing of mitigation and ground disturbance consistent with the USFWS 
Biological Opinion dated May 16, 2017. 
 
The USFWS Biological Opinion (Formal Consultation) issued by USFWS, May 16, 
2017, requires: selection of a third party conservation Plan Operator, dedication of 
conservation easements or fee title of mitigation land to the Plan Operator, and payment 
to the Plan Operator of the endowment adequate for perpetual operation and 
maintenance, all of which must be approved by USFWS, prior to ground disturbance for 
the project.  (Biological Opinion pp. 6, 11, 12.)   The Incidental Take Permit to be issued 
by CDFW will likely include similar requirements. 
 
These requirements should also be explicitly stated as a part of the mitigation measures of 
City’s Addendum and Conditions of Approval, to avoid possible confusion or 
misunderstanding in the future. 
 
We respectfully urge the following be inserted in as a part of Mitigation Measure 6.12-1.a 
(General Measure) in the Amended Conditions of Approval (Addendum): 
 

“Prior to any ground disturbing activities on the project site, (1) all required 
USFWS, Corps of Engineers, and CDFW permits shall have been issued; (2) a 
third party Plan Operator shall have been selected and approved by USFWS, 
CDFW, and the Corps;  (3) the applicant shall dedicate fee title of the mitigation 
lands to the Plan Operator, and shall submit funding endowments for these 
properties in amounts reviewed and approved by USFWS and CDFW as adequate 
to provide perpetual funding for enhancement, management, administration, and 
monitoring costs.” 

. 
The proposed Moody Reserve is unsuitable due to close proximity to airport runway 
and recent increases in Swainson’s Hawk strikes recorded at SMF 
 
The Moody Reserve is proposed in the Greenbriar Conservation Strategy and Addendum 
as 74.3 acres of upland habitat (p. 20, Table 5, Conservation Strategy, January, 2017).  
On page 80 of the Conservation Strategy, the habitats at Moody Reserve are listed as 55.5 
acres of alfalfa fields and five acres of valley oak riparian, with the remainder being 
unsuitable for foraging or nesting habitat. The Conservation Strategy and Addendum fail 
to acknowledge the proximity of the proposed preserve to the Sacramento International 
Airport west runway.  Also ignored are past DEIR comment letters in the Greenbriar 
record from the County Airport System regarding wildlife hazard plans and risk to 
foraging Swainson’s Hawks of upland preserves in proximity to runways.  The 
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Addendum and Conservation Strategy are deficient in not disclosing the hazards of this 
site to avian wildlife. 
 
The Moody Reserve is unsuitable as a mitigation preserve because it is only 600 feet west 
of the west runway of Sacramento International Airport.   Airport operations are expected 
to increase 30 percent over the next 20 years. As habitat shrinks from new development, 
Swainson’s Hawks will be increasingly attracted and dependent on the habitat values of 
the Moody Reserve and at increasingly higher risk of straying into the path of aircraft 
using the nearby runway.  A responsible conservation strategy would seek to acquire and 
develop properties further from airport operations to encourage Swainson’s Hawk 
activities elsewhere in the Basin.  
 
Our search of the Federal Aviation Administration Airport Bird Strike Database yield 
(ATTACHED) a record of increasing strikes of Swainson’s Hawk at Sacramento 
International Airport, with a total of 11 strikes between 2013 and 2015. We also know 
from the NBC 2015 Biological Effectiveness Monitoring Report for the Natomas Basin 
Habitat Conservation Plan Area (April 2016), p. 121, “ . . . in 2014, SMF reported four 
adult Swainson’s hawk fatalities resulting from airplane collisions, including the banded 
(i.e., identifiable) adult female from territory NB-107, immediately west of the airport 
perimeter fence.”  These data, though readily available, were not disclosed in the 
Addendum. 
 
Contrary to the City Response to our Comments to Planning Commission, CDFW has not 
resolved all issues with the Moody Preserve, not issued an approval for this preserve, nor 
any permit for this project. 
 
The Incidental Take Permit to be issued by CDFW for incidental take of Giant 
Garter Snake should also cover Swainson’s Hawk  
 
The Incidental Take Permit issued by CDFW for the 2003 NBHCP includes coverage for 
the Swainson’s Hawk.  The Applicant declined to apply for Incidental Take Coverage for 
Swainson’s Hawk for Greenbriar because there are no Swainson’s Hawk nests or trees 
suitable for nesting on the Greenbriar project site, and thus no likelihood of “take.” 
 
However the Moody Preserve, which is to be managed for Swainson’s Hawk foraging 
habitat, is approximately 600 feet west of the west runway of the Airport.  The Spangler 
Preserve, which is to be managed for Swainson’s Hawk and Giant Garter Snake, is on the 
east side of Power Line Road approximately one mile north of the northern end of the 
east runway of the Airport, and a few hundred feet east of aircraft approaching the north 
end of the east runway at low elevation.  Swainson’s Hawks attracted to the enhanced 
foraging habitat benefits of the Moody and Spangler preserves may stray into the paths of 
moving aircraft, killing the hawks. 
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The Applicant should therefore apply to CDFW for an Incidental Take Permit for 
Swainson’s Hawks due to the possibility of Swainson’s Hawks being attracted to the 
vicinities of the Moody and Spangler preserves and killed by aircraft. 
 
The 2003 Natomas Basin Habitat Conservation Plan requires that additional 
development outside the City Permit Area be authorized by a Section 10 Incidental 
Take Permit.  There is no authority permitting authorization by a Section 7. 
 
The Conservation Strategy § 6.1 (p. 61) General Measure states “The Project Applicant 
shall obtain appropriate authorization for incidental take of GGS from USFWS and 
CDFW.”  The Addendum fails to disclose (1) the wording of the actual requirement 
which City is bound to by NBHCP and IA;  (2) the provision in the FEIR and adopted 
mitigation measures (City Council Resolution 2008-053, January 29, 2008, p. 54) 
requiring an HCP, Section 10 (a) of ESA and Section 2081 of the Fish and Game Code; 
and (3) that the developer is instead seeking a Section 7 consultation under the US 
Endangered Species Act rather than a Section 10 (a) Incidental Take permit which is 
required for private developments and for additional development (including Greenbriar) 
outside of the 2003 NBHCP Permit Areas.  Adoption of the Addendum gives the City’s 
explicit approval to the developer’s proposed strategy rather than the terms of its prior 
promises to the public, thus making changes in the mitigation strategy that diminish its 
effectiveness.   
 
USFWS describes “incidental take permits” as required “when non-Federal activities will 
result in take of threatened or endangered species.”  A habitat conservation plan or 
“HCP” must accompany an application for an incidental take permit.  The habitat 
conservation plan associated with the permit ensures that the effects of the authorized 
incidental take are adequately minimized and mitigated.”  (USFWS, website, Endangered 
Species Permits.)  An HCP proposed under Section 10 must be reviewed in an EIS under 
NEPA which provides an opportunity for public review and comment.  A Section 7 
permit does not provide for public review or comment. 
 
In Natomas, a regional multi-species habitat conservation plan (2003 NBHCP) has 
already been adopted specifying how the plan may be amended to accommodate 
additional take and be consistent with the existing multispecies plan. The NBHCP 
Implementation Agreement, §3.1.1(a) requires amendments and/or revisions to the 
NBHCP and issuance of Incidental Take Permits, which can be issued only through the 
Section 10 process.  
 
USFWS describes Section 7 Consultation as required when any action a federal agency 
carries out, funds or authorizes . . . may affect a listed endangered or threatened species.”  
The Section 7 has different criteria and processes than Section 10. It does not reference a 
habitat conservation plan requirement.  It authorizes an “incidental take statement,” not a 
permit, and there is no public review, and no NEPA compliance.   
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The letter of Ryan DeVore, Sacramento Community Development Director, to Jennifer 
Norris, USFWS, October 19, 2015, pg.2, states that the U.S. Army Corps of Engineers 
determined that the presence of waters of the U.S. on the Greenbriar site was sufficient to 
exercise Corps jurisdiction over the entire project site for purposes of a Section 7 
consultation which could serve as a vehicle for federal incidental take authorization.   
 
In fact the Corps’ Regulatory Public Notice SPK-2005-00572, posted March 15, 2013, 
pertaining to Greenbriar asserted Corps jurisdiction over only 15.15 acres of the project 
site.  We do not understand the assertion that the Corps has jurisdiction over the entire 
site that would authorize use of the Section 7 process for permitting Greenbriar in lieu of 
the Section 10 ESA process for amending the NBHCP to permit Greenbriar.  Applicant 
has likened Greenbriar to SAFCA’s flood control (levee) project which was authorized 
with a Corps Section 7 process. The comparison is not apt because the SAFCA flood 
control project was entirely within Corps jurisdiction. 
 
We have now reviewed the Agencies’ letters “authorizing” a Section 7 application which 
include numerous conditions.  Nonetheless we are puzzled by the lack of compliance 
with Section 10 (a) of ESA and the terms of the Natomas Basin Habitat Conservation 
Plan.  The City’s Addendum, intended to comply with Agencies’ conditions, did not 
disclose for public comment the removal of the Section 10(a) of the ESA requirement and 
substitution of a Section 7 application which does not require an HCP or public review.  
 
In his written Opinion upholding the Greenbriar EIR, Judge Timothy Frawley, 
Sacramento County Superior Court, explained to support his ruling:  "actual development 
of the Greenbriar project cannot be approved by the City unless and until USFWS and 
CDFG approve an HCP for development of the project and issue ITP's."  (Notice of Entry 
of Judgment Denying Petition for Write of Mandate, August 31, 2012, Case No. 
3402997-00004668, pg. 20.)  He repeatedly referred to NBHCP Section 3.1 as providing 
the assurance that there would be no “departure from the NBHCP by the City that may 
undermine the effectiveness of the NBHCP” and that City would not “approve any actual 
development of the Greenbriar project until the USFWS and CDFG approve a habitat 
conservation plan consistent with the NBHCP conservation strategy and issued incidental 
take permit for the project.” (p. 21). 
 
Use of an Addendum, rather than a Supplemental EIR, violates CEQA 
 
An Addendum to a previously certified EIR is appropriate if there are minor changes or 
additions to an EIR which have no significant environmental impacts.  However certain 
changes proposed to Mitigation Measures 6.12.1a and 6.12-2, the use of a Section 7 ESA 
permit instead of a Section 10 ESA and Amendment to the NBHCP, deleting proviso that 
land be held in fee title by Natomas Basin Conservancy, and the inclusion of SWHA 
mitigation land at an unsuitable location (Moody parcel), all discussed above, may have 
significant detrimental environmental impacts, which CEQA  requires be analyzed by a 
Supplemental EIR, rather than an Addendum.  (CEQA Guidelines 15163 and 15164(b).)  



8 

See our letter dated April 26, 2017, to the Planning Commission, in the correspondence 
section of the Staff Report. 
 
Failure to give notice of Addendum 
 
The City states that it gave Notice of Addendum by mailing to various parties in January 
2017.  City states that it mailed Notice to James Pachl, former attorney (now retired) for 
Friends of the Swainson’s Hawk, Sierra Club, and ECOS, to his former address and the 
Notice was returned as undeliverable by the Postal Service. 
 
In fact James Pachl sent written notice via email of the change of address of himself and 
Friends of the Swainson’s Hawk to Arwen Wacht, lead Associate City Planner for the 
Greenbriar project, on September 25, 2015.  Ms. Wacht received and replied to that 
email.  Also Mr. Pachl’s email address was on all correspondence and court pleadings 
submitted by him in the previous Greenbriar EIR and litigation.  City also did not send 
notice to ECOS or Sierra Club, who along with FOSH were co-plaintiffs in the previous 
Greenbriar lawsuit, even though their addresses were readily available on those 
organizations’ websites.   
 
Had City sent timely notice to the current address in its possession, our discussions of 
issues with the Applicant could have started much sooner than a few days ago. 
 
Please send Notices of hearings and availability of documents to the following: 

   
Environmental Council of Sacramento /Habitat 2020,  P.O. Box 1526, Sacramento, 
CA  95612  Email:  office@ecosacramento.net,  916-444-0022 
 
Friends of the Swainson’s Hawk, 8867 Bluff Lane, Fair Oaks, CA  95628, 
email:  swainsonshawk@sbcglobal.net     916-769-2857 
 
Sierra Club Sacramento Group, 909 12th Street, Suite 202, Sacramento, CA  95818 
Email:  sacramentosierraclub@gmail.com 
 
Sincerely, 

   
James P. Pachl  Judith L. Lamare   Sean Wirth 
Friends of the Swainson’s Hawk Friends of the Swainson’s Hawk   Co-Chair, Habitat 2020 

  
Brandon Rose    Barbara Leary 
Chair, Environmental Council of Sacramento Chair, Sierra Club Sacramento 
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Cc:  Tina Bartlett, CDFW 
        Jennifer Norris, USFWS 
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